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1 Executive summary

The Danish Early Retirement Pension scheme may create a barrier to the free
movement of workers through section 26 s (8) of the Danish Act on Social Pensions
and its administrative interpretation. Under the provision, persons who are entitled to
a statutory pension in another country may be denied access to Early Retirement
Pension in Denmark, regardless of the size or significance of that pension. In practice,
the exclusion typically becomes relevant once a foreign pension has been granted. As
a result, even a minor pro rata pension acquired through a short period of employment
abroad may lead to exclusion from the scheme.

The batrrier is reinforced by administrative practice, which may treat the granting of a
foreign statutory pension as evidence that the person no longer fulfils the labour market
attachment requirement, without any individual assessment of the person's actual
connection to the labour market.

The measure primarily affects cross-border and mobile workers, while individuals
whose careers have been confined to Denmark are unlikely to be affected. In practice,
it may therefore lead to unequal outcomes and, in certain circumstances, result in two
otherwise comparable workers being treated differently depending on whether a
foreign pension has already been granted at the time their Danish claim is assessed.
The measure may consequently discourage the exercise of free movement rights
under Article 45 TFEU.

To address this barrier, short-term solutions include revising administrative practice to
allow for individual and proportional assessments. Medium-term solutions require
legislative amendments clarifying that the granting of a foreign pension is not, in itself,
conclusive evidence of withdrawal from the labour market. In the longer term,
clarification at EU level may be required to ensure consistency with the principles of
free movement and social security coordination.

Overall, the current framework risks placing mobile workers at a structural
disadvantage and calls for coordinated action by national authorities, legislators and
EU institutions.

2 Description of the obstacle with indication of the
legal/administrative provisions causing the obstacle, including an
explanation of the obstacle’s origin, nature and impact and an
illustration of a situation in which the obstacle arises

This report addresses a cross-border issue reported by Region Sgnderjylland-
Schleswig, Regionskontor & Infocenter, which is an office of the Region Sgnderjylland-
Schleswig.

The office guides cross-border workers, businesses in the provision of services, and
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individuals exercising their right to free movement within the EU.

2.1 Demographics in the Region Sgnderjylland-Schleswig

Region Sgnderjylland-Schleswig spans the northernmost part of Germany and the
southernmost part of Jutland (Denmark). It covers an area of 7.748,91 km2 and has a
population of approximately 693.625 (September 2024), with 469.059 residents in
Germany and about 224.566 in Denmark.

The region consists of seven municipalities:
Denmark: Tgnder, Aabenraa, Sgnderborg, and Haderslev
Germany: Kreis Schleswig-Flensburg, Kreis Nordfriesland, and Stadt Flensburg.

In 2025, there were a total of 12.700 cross-border workers. Among them, 12.132
commuted from Germany to Denmark and 568 from Denmark to Germany.?

The Regionskontor & Infocenter is located in the city of Padborg, Denmark.

2.2 Description of the obstacle with indication of the legal/administrative
provisions causing the obstacle

2.2.1 The Danish Pension System

Both Germany and Denmark have well-established pension systems.

The Danish pension system is a multi-pillar structure consisting of a universal state
pension (folkepension), occupational pensions (arbejdsmarkedspension), and
voluntary private personal pension plans (privat individual opsparing).3

The state pension, funded by general tax income revenues, provides basic income to
all residents when they reach retirement age. Occupational pensions are negotiated
between employers and employees, while private personal pensions are tax-
subsidized savings plans.

Although the Danish pension system is structured as a multi-pillar system, the Early
Retirement Pension scheme (Tidlig pension) operates within the public pension
framework as a specific mechanism allowing earlier retirement based on an individual’s
length of working life, typically targeting persons with long working careers or reduced

! https://region.de/region/dk/ueber uns/region/DatenundFaktenRegionSjSI_dk.php

2 Press release, Antallet af greensependlere er relativ stabilt, 24.2.2026. Note: Regarding the reported
figures on cross-border commuters, it should be noted that there is a significant underreporting of
several hundred individuals. Persons who move from Germany to Denmark while retaining their
employment in Germany are not captured in the statistics of the German Federal Employment Agency
(Agentur fur Arbeit). The reasons for their absence from the statistics are currently being investigated.
3 Hvidt, M. S. (2016). Danske sociale pensioner i EU-retlig og ligestillingsretlig belysning. Jurist- og
@konomforbundets Forlag; Andersen, M. B., & Mark, J. (2017). Dansk pensionsret (2. udg.).
Gjellerup/Gads Forlag.
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work capacity.

2.2.2 The obstacle

Early Retirement Pension constitutes a social security benefit within the meaning of
Regulation (EC) No 883/2004. Pursuant to section 26 s (8) of the Danish Act on Social
Pensions, a person is not regarded as fulfilling the labour market attachment
requirement if they are entitled to a social pension under the legislation of another
EU/EEA Member State. 4

In practice, the obstacle is particularly apparent where a foreign pension has already
been granted. Cross-border workers and former cross-border workers may therefore
be refused Early Retirement Pension solely because they have been granted a
statutory pension in another Member State.

While section 26 s (8) refers to persons who are entitled to a foreign statutory pension,
the obstacle identified in this report concerns the practical application of the provision,
in particular where a foreign pension has already been granted.

The practical implications of this approach can be illustrated by the following example:
An individual has worked for 45 years in Denmark and for 3 years in Germany. If the
person has already been granted a German pro rata pension corresponding to the
insurance periods completed in Germany, the application for Danish Early Retirement
Pension may be rejected solely on that basis. Had the German pension not yet been
granted at the time of the Danish assessment, a different outcome could potentially
arise.

Thus, the rule disproportionately affects persons who have exercised their right to free
movement as workers under Article 45 TFEU. Individuals whose entire working life has
been confined to Denmark are less likely to be affected, whereas mobile workers who
have accumulated even limited pension rights in another Member State may be
excluded from the Danish Early Retirement Pension scheme altogether.

Although the rule formally applies irrespective of nationality, its practical effect is that
mobile workers are placed at a disadvantage compared to persons whose working
lives have been confined to Denmark.

According to settled case law of the Court of Justice of the European Union, national
measures which are liable to deter or make less attractive the exercise of fundamental
freedoms, including the free movement of workers under Article 45 TFEU, constitute
restrictions, even where they apply irrespective of nationality, since the disadvantage

4 Translation of section 26 s (8): Subsection 8. A person who, prior to transitioning to early retirement
pension, has been awarded a disability pension under the Social Pensions Act or under the Act on
Highest, Intermediate, Increased Ordinary and Ordinary Disability Pension, etc., or who has been
awarded a senior pension under the Social Pensions Act, shall not be considered to satisfy the
requirement of labour market attachment. The same applies where the person is entitled to receive a
social pension under the legislation of another EU/EEA Member State, or a pension paid under the
legislation of Switzerland, the United Kingdom, or another country.



arises from the exercise of free movement itself.>

The obstacle identified in this report is therefore not merely linked to the existence of
pension rights abroad as such, but to the fact that the granting of a foreign pension
may automatically be treated as evidence that the labour market attachment
requirement is no longer fulfilled. Consequently, otherwise comparable mobile workers
may be treated differently depending on whether the foreign pension has already been
awarded at the time their Danish Early Retirement Pension claim is assessed.

This approach appears difficult to reconcile with the objectives underlying both Article
45 TFEU and Regulation (EC) No 883/2004. In particular the principle of pro rata
temporis, according to which each Member State grants pensions corresponding only
to insurance periods completed under its own legislation, and the objective underlying
the coordination rules that workers exercising free movement should not be placed at
a disadvantage compared with workers whose careers are confined to a single
Member State.

Furthermore, Recital 12 of Regulation (EC) No 883/2004 emphasizes that, in
accordance with the principle of proportionality, the equal treatment of facts or events
must not lead to objectively unjustified outcomes. Denying Early Retirement Pension
solely because a person has been granted a partial pension from another Member
State risks producing precisely such disproportionate effects.

More generally, the present case illustrates the tension between the recognition
mechanism laid down in Article 5 of Regulation (EC) No 883/2004 and the practical
effect of section 26 s (8), which may place mobile workers in a less favourable position
than persons whose careers have been confined to Denmark.®

As such, the measure appears capable of restricting free movement unless it can be
justified by overriding reasons in the public interest and complies with the principle of
proportionality.

2.2.2.1 Different pension age between Denmark and Germany can create implications
for mobile workers

The obstacle is further reinforced by the procedural framework governing cross-border
pension claims under Regulation (EC) No 987/2009. Where a person resides in
another Member State at the time of application, the claim is first submitted to and
processed by the competent institution in the State of residence, which then forwards
the application to the relevant authorities in other Member States.

In practice, this may lead to situations where a pension is granted in another Member

5 Case C-415/93, Bosman, EU:C:1995:463; Case C-55/94, Gebhard EU:C:1995:411; Case C-212/05,
Hartmann, EU:C:2007:437; Case C-406/04; :491; Case C-224/98, D’Hoop, EU:C:2002:432

6 Se more on Atrticle 5 in Nicolas Rennuy, The general principles of Regulation 883/2004 and their
outer limits in Pennings, F., & Vonk, G., Research Handbook on European Social Security Law.
Cheltenham, UK: Edward Elgar Publishing, Published: 24 Nov 2023, p.204-224, DOI:
https://doi.org/10.4337/9781800886353.00018



State before the Danish authorities assess entitlement to Early Retirement Pension.
This is particularly evident in relation to Germany, where the statutory retirement age
is generally lower and where early old-age pensions may be granted, for example to
long-term insured persons (after 35 or 45 years of contributions), potentially as early
as age 63.

As a result, cross-border workers may be granted a German pension before their
entitlement to Danish Early Retirement Pension is assessed. Since the Danish rules
attach decisive weight to whether a pension has already been granted at the time of
transition to Early Retirement Pension, this procedural sequence may in itself
determine the outcome of the case.

This creates significant legal uncertainty and may lead to unequal treatment compared
to persons with purely national careers. In particular, individuals with substantial
insurance periods in both Denmark and another Member State may risk losing access
to the Danish scheme altogether, potentially resulting in insufficient overall pension
coverage and a need for supplementary benefits in the State of residence.

This illustrates how the interaction between national rules and administrative
procedures at EU level may amplify the restrictive effect of section 26 s(8), further
supporting the conclusion that the measure may constitute a disproportionate
restriction on the free movement of workers.

2.3 Analysis of the obstacle with indication of the legal/administrative

provisions causing the obstacle

The obstacle arises both from the wording of Danish legislation and from the
administrative interpretation applied by Udbetaling Danmark, the Danish authority
responsible for administering and paying a range of social security benefits, including
pensions. It therefore constitutes both a legal and an administrative barrier to the free
movement of workers within the European Union.

2.3.1 Article 45 TFEU

Article 45 TFEU guarantees the free movement of workers and prohibits not only direct
discrimination on grounds of nationality, but also national measures which, although
formally neutral, are liable to deter or make less attractive the exercise of that freedom.”

This approach is reflected in the European Court of Justice's case-law, which
consistently holds that workers who have exercised their right to free movement should
not be placed at a disadvantage compared with workers whose entire professional
career has been confined to a single Member State. In particular, in C-443/93

7 Se more in Consolidated versions of the Treaty on European Union and the Treaty on the
Functioning of the European Union. (2015). In M. Fuchs & R. Cornelissen (Ed.). EU Social Security
Law: A Commentary on EU Regulations 883/2004 and 987/2009 (pp. 20—40). New Yor: Beck/Hart.
Retrieved June 10, 2026, from http://dx.doi.org/10.5040/9781509909537.0007
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Vougioukas the Court emphasized that Article 45 TFEU seeks to ensure that workers
who exercise free movement do not suffer a loss of social advantages as a
consequence of their mobility.

In the present case, the exclusion from Early Retirement Pension where an individual
has been granted a statutory pension from another Member State may constitute such
a restriction. While the rule does not distinguish on the basis of nationality, it primarily
affects persons who have exercised their right to free movement, as only they are likely
to have acquired pension rights abroad. Consequently, the measure may discourage
workers from seeking employment in another Member State, since even limited
periods of work abroad may lead to the loss of entitlement to the Danish scheme. Such
a restriction can only be justified if it pursues a legitimate objective and is proportionate.

2.3.2 Equal treatment cf. article 4 and 5 of Regulation (EC) No 883/2004.

Article 4 of Regulation (EC) No 883/2004 establishes the principle of equal treatment,
according to which persons covered by the Regulation shall enjoy the same benefits
and be subject to the same obligations under the legislation of any Member State as
the nationals of that State.

In addition, Article 5 of the Regulation provides that benefits, income, facts and events
occurring in another Member State must be recognized as equivalent to those
occurring under the legislation of the competent Member State, unless otherwise
expressly provided.

The issue in the present case concerns the wording and interpretation of section 26 s
(8) of the Danish Act on Social Pensions, according to which a person is not entitled
to Early Retirement Pension if they have been granted a statutory pension from another
EU/EEA Member State.

Referring to the preparatory works of the legislation, Udbetaling Danmark has
explained the provision as follows:

“It is correct that section 26s(8) of the Danish Pensions Act provides that a person
cannot transition to early retirement pension if they have been granted disability
pension or senior pension. The same applies where the person is entitled to a social
pension payable under the legislation of another EU/EEA Member State, or to a
pension payable under the legislation of Switzerland, the United Kingdom, or another
country. This rule is based on the rationale that the requirement of attachment to the
labour market, which must be fulfilled when transitioning to early retirement pension,
cannot be met, as a person is considered a pensioner under the Pensions Act once
they have been granted a social pension, whether from Denmark or from abroad.”

While section 26 s (8) refers to persons who are entitled to a foreign statutory pension,
Udbetaling Danmark's application of the provision suggests that the practical effect of
the rule is particularly evident where a foreign pension has already been granted. In
such situations, the granting of the foreign pension may be treated as evidence that

8 E-mail correspondence, se Annex 1.



the labour market attachment requirement is no longer fulfilled.

According to the preparatory works, the Danish legislator considered the rule
compatible with EU law on the basis that receipt of any statutory pension signifies
withdrawal from the labour market, irrespective of whether the pension originates from
Denmark or another Member State.®

However, being entitled to or granted a statutory pension in another Member State
does not necessarily demonstrate that the person has permanently withdrawn from the
labour market. A pro rata pension may merely reflect insurance periods completed
under the legislation of that Member State and does not, in itself, establish the absence
of labour market attachment. Nor does it necessarily imply an overlap of benefits
contrary to Article 10 of Regulation (EC) No 883/2004.

Under the coordination rules in Article 6 of Regulation (EC) No 883/2004, entitlement
to a pension in another Member State may arise as a result of the aggregation of
insurance periods completed across different Member States. The existence of a pro
rata pension therefore reflects the operation of the coordination system itself.

As confirmed by the European Court of Justice in C-134/18 Vester, Regulation (EC)
No 883/2004 does not harmonize national pension systems but coordinates them in
order to ensure that the exercise of free movement does not itself place mobile workers
at a disadvantage. National eligibility rules should therefore be interpreted in light of
the Regulation's objective of safeguarding the effectiveness of free movement while
respecting Member States' competence to organise their own social security systems.

The Danish Act on Social Pensions contains several provisions in which the accrual of
insurance periods completed in other EU Member States is expressly recognized
(section 26 j, (11), section 26l (6), section 26m (5 and 6) and section 26 n (3) of the
Act on Social Pensions). This is also reflected more specifically regarding Early
Retirement Pension in section 26 s, where periods completed abroad may be taken
into account.

However, while periods completed in other Member States may contribute to
establishing entitlement, the acquisition and granting of even a limited pro rata
statutory pension from another Member State may simultaneously trigger exclusion
from the scheme under section 26 s (8). As a result, persons who have exercised free
movement may find themselves in a less favorable position than persons whose entire
insurance history was completed in Denmark. This raises questions as to whether the
practical effect of the national rule is fully consistent with the objectives of Regulation
(EC) No 883/2004 and the principle of free movement of workers.

2.3.3 A two-tier mechanism to exclude pension rights

Section 26 s (8) functions as an eligibility rule. It excludes access to Early Retirement
Pension at the outset by providing that a person is deemed not to fulfil the labour
market attachment requirement if they have been granted a social pension, including
a comparable foreign pension. In other words, it prevents entitlement from arising in
the first place where prior pension rights exist.

9 Proposal for a Law amending the Act on Social Pensions and various other acts (Introduction of the
right to early retirement pension), Bill No. L 104, Danish Parliament, 2020-21.
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Closely related to this, section 26 v establishes a non-cumulation rule applicable at the
payment stage. It prohibits the simultaneous receipt of Early Retirement Pension and
other public maintenance benefits, including foreign pensions equivalent to Danish
pensions, unless otherwise required by EU law.

Taken together, the provisions create a two-tier mechanism:

Section 26 s (8) excludes individuals with existing pension entitlements from qualifying
for the scheme (access restriction). Section 26 v ensures that even where entitlement
exists, benefits cannot be paid concurrently with other pensions (payment restriction).

However, section 26 v (2) explicitly qualifies this rule by stating that it applies “unless
otherwise required by EU law”, thereby acknowledging the primacy of EU coordination
rules. It may therefore be questioned whether the wording and its interpretation are
fully consistent with EU law.

2.3.3 Justifying restriction on free movement?

Although section 26 s (8) is formally neutral, the measure affects mobile workers to a
significantly greater extent than persons whose working life has been confined to
Denmark. Only persons who have exercised free movement rights are likely to acquire
and be granted pension entitlements in another Member State and therefore risk
exclusion from Early Retirement Pension.

The measure therefore appears to constitute a restriction on the free movement of
workers under Article 45 TFEU requiring objective justification and compliance with the
principle of proportionality.

While Denmark may legitimately seek to reserve Early Retirement Pension for persons
maintaining genuine attachment to the labour market, the automatic exclusion of any
person entitled to or granted even a limited foreign pension appears excessive.

In particular, the measure does not distinguish between substantial retirement
pensions and relatively minor pro rata pensions accrued through short periods of
employment abroad. As a consequence, a person who has spent decades working in
Denmark may lose entitlement to Early Retirement Pension solely because of a limited
pension granted from another Member State.

The proportionality of the measure is therefore questionable. Less restrictive
alternatives could potentially achieve the same objective, for example by assessing
whether the individual has in fact permanently withdrawn from the labour market or by
taking into account the relative significance of the foreign pension.

This interpretation is supported by the Court’s settled case law concerning restrictions
on free movement, including Cases C-224/98 D’Hoop, C-212/05 Hartmann and C-
415/93 Bosman. More generally, the Court has consistently emphasized that the
coordination rules governing social security must be interpreted in light of their
underlying objective of facilitating free movement and preventing disadvantages linked



to cross-border mobility.*°

2.3.4 Overall Assessment under Article 45 TFEU and Regulation (EC) No 883/2004:

Overall, the Danish rule appears to raise concerns under both Article 45 TFEU and
Regulation (EC) No 883/2004. While formally neutral, its practical effect may deter the
exercise of free movement by placing mobile workers at a disadvantage compared to
workers with purely national careers. At the same time, the exclusion from the scheme
based on the existence of a pro rata pension from another Member State appears
difficult to reconcile with the coordination principles underlying Regulation (EC) No
883/2004, in particular the objective of ensuring that cross-border mobility does not
result in a loss of social protection. Taken together, the measure may therefore
constitute a restriction on free movement that risks undermining the effectiveness of
the EU coordination framework.

3. A roadmap toward possible short, medium, and long-term

solutions

Addressing the identified obstacle requires measures at both administrative and
legislative level. Since the current wording and interpretation of section 26 s (8) of the
Danish Act on Social Pensions risks creating disproportionate disadvantages for
mobile workers, solutions should aim to ensure compliance with EU free movement
principles while preserving the legitimate objectives of the Danish Early Retirement
Pension scheme.

3.1 Short-term solutions (administrative and interpretative adjustments)

In the short term, the obstacle could be mitigated through a revised administrative
interpretation by Udbetaling Danmark and the relevant Danish authorities.

A more EU-conform interpretation of section 26 s (8) could clarify that the fact that a
person has been granted a limited foreign pro rata pension does not automatically
demonstrate permanent withdrawal from the labour market. Instead, authorities could
undertake a more individual and proportional assessment of whether the applicant
genuinely fulfils the labour market attachment requirement.

Administrative guidelines could further specify that small or partial pensions acquired
through limited periods of employment abroad should not in themselves lead to
automatic exclusion from Early Retirement Pension.

In parallel, increased legal guidance and awareness among hational authorities
regarding the interaction between Danish pension legislation and Regulation (EC) No
883/2004 could reduce the risk of restrictive interpretations incompatible with EU law.

10 See also Opinion of Advocate General, Case C-610/18, AFMB and Others, EU:C:2019:1010, para.
27; F. Pennings, M. Otto & S. Peters, "Fundamental Social Rights in European Union Law", in F.
Pennings, T. Jaspers & S. Peters (eds.), European Labour Law, 2nd ed., Intersentia, 2024, pp. 105—
162.
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3.2 Medium-term solutions (targeted legislative amendments)

In the medium term, legislative clarification at national level would likely be necessary
in order to ensure legal certainty and consistent application.

Section 26 s (8) of the Danish Act on Social Pensions could be amended so that the
fact that a person has been granted entitlement to a limited foreign statutory pension
IS not in itself regarded as conclusive evidence that a person has withdrawn from the
labour market. Instead, account could be taken of the nature and significance of the
pension, including whether it represents only a limited pro rata entitlement acquired
through relatively short periods of employment abroad.

Such an amendment could ensure that entitlement to a minor foreign pension does not
automatically disqualify a person who has otherwise maintained substantial labour
market attachment in Denmark.

The legislation could additionally introduce a proportionality assessment allowing
authorities to consider factors such as the duration of employment abroad, the relative
size of the foreign pension, the applicant’s continued labour market participation and
whether the person has in practice permanently retired.

This would better reflect the objectives of Regulation (EC) No 883/2004 and reduce
the risk of restriction on free movement against mobile workers.

3.3 Long-term solutions (systemic and structural adjustments)

In the longer term, the issue may require clarification at European level, either through
judicial interpretation by the Court of Justice of the European Union or through further
guidance concerning the coordination of early retirement schemes under Regulation
(EC) No 883/2004.

A preliminary reference procedure before the Court of Justice could clarify whether
automatic exclusion from a national early retirement scheme solely on the basis that a
person has been granted a foreign pro rata pension is compatible with Articles 4 and
5 of Regulation (EC) No 883/2004 and Article 45 TFEU.

At policy level, stronger coordination between Member States regarding the treatment
of partial pensions and labour market attachment requirements could further reduce
legal uncertainty for cross-border workers.

More generally, future reforms in the Danish pension system should seek to ensure
that the exercise of free movement rights does not result in reduced access to social
protection. The coordination of social security systems within the European Union
should facilitate labour mobility rather than create disadvantages for workers with
cross-border employment histories.
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4. An indication of the entities to be involved in the possible
solution(s)

The implementation and interpretation of the proposed solutions involve a limited
number of clearly identifiable actors at national level, each with a distinct role.

First, the Danish legislature (the Folketing) bears responsibility for adopting any
amendments to the Danish pension system in accordance with EU law.

Second, Udbetaling Danmark, as the competent administrative authority responsible
for administering and paying pension benefits, would be responsible for applying the
amended rules in individual cases. This includes determining entitlement, calculating
pension weeks, and ensuring that pension benefits are paid in accordance with both
national law and the applicable EU coordination rules.

Third, the Danish National Social Appeals Board plays a central role in ensuring the
interpretation of Danish law in conformity with EU law. Through its adjudication of
appeals and the adoption of principle decisions, the Danish National Social Appeals
Board provides authoritative guidance to administrative bodies, including Udbetaling
Danmark, on the correct application of pension rights in cross-border situations.

The Danish National Social Appeals Board therefore serves as the key mechanism for
aligning national administrative practice with the requirements of EU free-movement
and social-security coordination law.

Finally, Danish courts retain ultimate responsibility for ensuring compliance with EU
law, including the possibility of disapplying national provisions that are incompatible
with directly applicable EU rules or, where appropriate, referring questions of
interpretation to the Court of Justice of the European Union under Article 267 TFEU.

Together, these actors provide a complete institutional framework for implementing the
proposed solutions at national level, without requiring any amendment to Regulation
(EC) No 883/2004.

5. A full list of all laws and executive acts relevant to the case indicating
the place and date of publication of the legal texts with the correct
citation both in original language and in English

I. EU law

Regulation (EC) No 883/2004 of the European Parliament and of the Council of
29 April 2004 on the coordination of social security systems (Text with relevance for
the EEA and for Switzerland),

OJ L 166, 30.4.2004, pp. 1-123.

(Danish original: Europa-Parlamentets og Radets forordning (EU) nr. 883/2004 af
29. april 2004 om koordinering af de sociale sikringsordninger.)
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Directive (EU) 2019/1158 of the European Parliament and of the Council of
20 June 2019 on work-life balance for parents and carers and repealing Council
Directive 2010/18/EU (Text with EEA relevance),

OJ L 188, 12.7.2019, pp. 79-93.

(Danish original: Europa-Parlamentets og Radets direktiv (EU) 2019/1158 af
20.juni2019 om balance mellem arbejdsliv og privatliv for forseldre og
omsorgspersoner og om ophaevelse af Radets direktiv 2010/18/EU.)

Il. National law
Act on Social Pensions, Consolidated Act No. 1123 of 21 October 2024.

(Danish original: Lov om social pension, lovbekendtggrelse nr. 1123 af 21. oktober
2024.)

Danish Parliament, Proposal for a Law amending the Act on Social Pensions and
various other acts (Introduction of the right to early retirement pension), Bill No. L 104,
2020-21 session.

(Danish original: Forslag til lov om aendring af lov om social pension og forskellige
andre love (Indfarelse af ret til tidlig pension), lovforslag nr. L 104, folketingsaret
2020-21.)

Executive Order on the Calculation and Payment of Early Retirement Pension, Order
No. 1191 of 21 November 2024.

(Danish original: Bekendtggrelse om beregning og udbetaling af tidlig pension (BEK nr
1191 af 21/11/2024)

6. Other relevant aspects to this case if relevant

Administrative burden for cross-border beneficiaries

In addition to the eligibility barrier described above, further administrative requirements
may affect cross-border recipients of Early Retirement Pension.

According to Executive Order on the Calculation and Payment of Early Retirement
Pension, Order No. 1191 of 21 November 2024, Section 21 (2), beneficiaries are
required to submit documentation on a monthly basis regarding their residence,
income from work, and other relevant factors forming the basis for the calculation and
payment of the Early Retirement Pension benefit. While it is expected that most data
relating to individuals residing in Denmark can be obtained automatically, this is often
not possible for persons with cross-border situations.

Where such information cannot be retrieved automatically, the burden is placed on the

individual to provide the required documentation. Failure to do so may result in the
suspension or withdrawal of the benefit for the relevant period.
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In practice, this requirement may constitute an additional administrative barrier for
cross-border beneficiaries, as they are more likely to face difficulties in documenting
foreign income and residence conditions and are subject to stricter ongoing control
compared to purely domestic recipients.
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Annex 1:

Correspondence with Udbetaling Danmark in Danish:

Fra:
Sendt: 10. november 2025 07:57
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Til
Emne: Tidlig Pension

Keere

Jeg vender nu tilbage pa din mail af 13. oktober 2025 om, at greensependlere eller forhenvaerende
greensependlere far afslag pa ansggning om tidlig pension med begrundelse i, at tidlig pension ikke
kan tilkendes, nar ansggeren modtager en social pension fra udlandet.

Det er korrekt, at pensionslovens § 26s, stk. 8 fastslar, at man ikke kan overga til tidlig pension, hvis
man er tilkendt fartidspension eller senior pension. Tilsvarende gaelder, hvis personen har ret til social
pension udbetalt efter lovgivningen i en anden EU-/EZS-medlemsstat eller pension udbetalt efter
lovgivningen i Schweiz, Storbritannien eller et andet land.

Reglen er begrundet i, at man ikke kan opfylde arbejdsmarkedstilknytningskravet, som kraeves ved
overgang til tidlig pension, idet man efter pensionsloven anses for pensionist, nar man tilkendt en
social pension fra Danmark eller udlandet.

Jeg leeser umiddelbart din henvendelse s&dan, at du mener, at pensionslovens § 26s, stk. 8 er i strid
med EU-retten? Jeg kan oplyse, at det er STAR og Beskeaeftigelsesministeriet, som udarbejder
loveendringer til foreleeggelse for Folketinget. Udbetaling Danmarks opgave er at administrere de
vedtagne regler i pensionsloven.

Nedenfor har jeg indsat uddrag af forarbejderne til lovforslaget om indfarelse af ret til tidlig pension
(lov nr. 2202 af 29.12.2020 om aendring af lov om social pension og forskellige andre love), hvor der
er foretaget en vurdering af, om reglen er i overensstemmelse med EU-retten:

”7. Forhold til EU-retten

Det er vurderet, at en ny ret til Tidlig Pension, som indfgres med dette lovforslag, udger en ydelse ved
alderdom, som defineret i forordning 883/04 om koordinering af medlemslandenes sociale
sikringsordninger i EU/E@S og Schweiz.

Det vaesentligste formal med koordineringsreglerne er at sikre, at personer ikke mister rettigheder, nar
de bevaeger sig over landegraenserne. Dette sikres iseer gennem sammenleegning af tilbagelagte
forsikringsperioder i medlemslandene, udbetaling af ydelser til personer, der bor i et andet
medlemsland samt ligebehandling ved anvendelse af medlemslandenes lovgivning.

Forordningen indeholder ikke bestemmelser om harmonisering af medlemslandenes lovgivning om
social sikring. Det er op til det enkelte medlemsland selv at fastlsegge indholdet af de sociale
sikringsordninger, herunder betingelserne for ret til ydelser.

Pensionsreglerne i forordningen tager udgangspunkt i, at der geelder optjeningsprincipper for ret til
pension. Forordningen fastsaetter ikke regler for, hvordan denne optjening skal indrettes.

Det vurderes, at lovforslaget er i overensstemmelse med forordningens regler, idet
ligebehandlingsreglerne, eksportretten og reglerne om sammenlaegning sikres.

Lovforslaget indeholder et krav om arbejdsmarkedstilknytning forud for overgang til Tidlig Pension.

For EU/E@S-borgere vil der skulle ske anerkendelse af tilsvarende ligeveerdige forsikring- ordninger
og perioder i andre EU/E@S-lande, da dette falger af artikel 5 i forordning 883/04 om koordinering af
de sociale sikringsordninger. En EU/E@S-borger, der befinder sig i et andet EU/E@S-land op til
perioden for Tidlig Pension, vil opfylde kravet, hvis vedkommende er beskeeftiget og eller social sikret,
eller hvis vedkommende under den sociale sikring modtager arbejdslgshedsdagpenge eller
sygedagpenge.

Derimod vil det geelde, at i det omfang, en EU/EQJS borger modtager social pension (folke-, fgrtids-,
seniorpension eller tilsvarende) fra et eller flere EU/E@S-lande, vil dette vaere at betragte, som en
tilbagetraekningsordning og vedkommende vil séledes ikke have tilknytning til arbejdsmarkedet fra det
tidspunkt, hvor vedkommende modtager social pension. Hertil bemaerkes, at der som ofte ikke stilles
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krav om at man skal veere til radighed for arbejdsmarkedet for at modtage social pension. Det forhold,
at der matte veere mulighed for at arbejde ved siden af sin sociale pension, kan ikke fare til en anden
vurdering, da det ikke er en betingelse for at modtage ydelsen.

Det vurderes pa den baggrund, at forslaget er i overensstemmelse med EU-rettens grundleeggende
princip om fri beveegelighed.”

Jeg hdber, at du med ovenstaende har faet tilstreekkeligt svar pa din henvendelse. Hvis du har

yderligere spargsmal til pensionslovens § 26s, stk. 8's overensstemmelse med EU-retten vil jeg
anbefale dig at kontakte STAR eller Beskeeftigelsesministeriet.

Venlig hilsen

atp=

ATP - Kongens Veenge 8 - 3400 Hillerad
Telefon 70 11 12 13 - www.borger.dk - www.virk.dk - CVR-nr. 43405810
Falg ATP koncernen pa Facebook - LinkedIn

For information om, hvordan ATP Koncernen behandler dine personoplysninger, se atp.dk/behandling-af-personoplysninger

Oplysningerne i denne e-mail kan veere fortrolige og er udelukkende beregnet til brug for de oven for angivne personer eller vicksomheder. Vi gar
opmaerksom pa, at udbredelse, omdeling eller kopiering af oplysningerne efter omsteendighederne er forbudt. Hvis du har modtaget denne e-mail
ved en fejltagelse, bedes du meddele det til afsenderen og derefter slette den. P& forhand tak.

Pas altid p& links i mails. Tast hiemmesidens adresse i adressefeltet p& browseren eller brug bogmaerker. Husk, at hverken banker eller offentlige
myndigheder vil sende en mail med et link direkte til en log ind-side, hvor du logger ind med MitID.

Fra:
Sendt: 23. oktober 2025 14:42

Emne: SV: efterlevelsespension til tyske efterladte

Tak for din mail.

Vi undersgger problemstillingen og vender tilbage hurtigst muligt.

Venlig hilsen

atp=

ATP - Kongens Veenge 8 - 3400 Hillerad
Telefon 70 1112 13 - www.borger.dk - www.virk.dk - CVR-nr. 43405810
Falg ATP koncernen pa Facebook - Linkedin

For information om, hvordan ATP Koncernen behandler dine personoplysninger, se atp.dk/behandling-af-personoplysninger

Oplysningerne i denne e-mail kan vaere fortrolige og er udelukkende beregnet til brug for de oven for angivne personer eller virksomheder. Vi gar
opmaerksom pa, at udbredelse, omdeling eller kopiering af oplysningerne efter omsteendighederne er forbudt. Hvis du har modtaget denne e-mail
ved en fejltagelse, bedes du meddele det til afsenderen og derefter slette den. P& forh&nd tak.

Pas altid pa links i mails. Tast hiemmesidens adresse i adressefeltet p& browseren eller brug bogmeaerker. Husk, at hverken banker eller offentlige
myndigheder vil sende en mail med et link direkte til en log ind-side, hvor du logger ind med MitID.
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Fra:
Sendt: 13. oktober 2025 12:57

Kaere (Navn)

Vier igen stgdt pd en situation, hvor vi ikke kan se meningen i handteringen af sager, ndr en
arbejdstager har optjent danske rettigheder men ikke kan fa ydelserne.

Vil du se p& emnet og give en tilbagemelding?

Tidlig Pension tilkendes ikke, hvis der er ret til udenlandsk pension

Graensependlere eller forhenveerende greensependlere far afslag pd ansggning om tidlig
pension med begrundelse i, at tidlig pension ikke kan tilkendes, nér ansggeren modtager en
social pension fra udlandet.

Begrundelsen ligger i § 26, litra s, stk. 8 af Bekendtggrelse af lov om social pension - LBK nr
1123 af 21/10/2024.

"En person, der inden overgang til tidlig pension har faet tilkendt fartidspension ......... eller
faet tilkendt seniorpension efter lov om social pension, anses ikke for at opfylde kravet om
tilknytning til arbejdsmarkedet. Tilsvarende geelder, hvis personen har ret til social pension
udbetalt efter lovgivningen i en anden EU-/E@S-medlemsstat eller pension udbetalt efter
lovgivningen i Schweiz, Storbritannien eller et andet land”

Bestemmelsen siger, at man ikke kan f3 bevilget tidlig pension, ndr man har krav pd
folkepension, fgrtidspension eller seniorpension eller generelt social pension fra fgrnaevnte
lande.

Denne regel bergrer kun borgere, der har udnyttet deres ret til fri bevaegelighed af
arbejdskraft. En person, der modtager dansk pension i form af folkepension, fgrtidspension
eller seniorpension udelukkende efter danske regler har ingen grund til at s@ge tidlig pension.

Hermed et eksempel, der sagtens kunne opsta:

En borger har arbejdet 45 &r i Danmark og 3 ar i Tyskland og far bevilliget tysk pension for
disse 3 ar. I Danmark far han afslag pa tidlig pension, selvom alle forudsaetninger opfyldes,
pga. den tyske pension og sammenlagning af perioder.

Denne fremgangsmdde tilsidesaetter princippet om pro rata temporis pensioner iht. FO
883/2004. Derudover md sammenlaegningen af perioder og ligestillingen ikke fore til tab af
rettigheder.

Specielt skal der naevnes praemis 12 af FO 883/2004.

"I lyset af proportionalitetsprincippet bgr det pases, at princippet om ligestilling af forhold eller
begivenheder ikke fgrer til objektivt urimelige resultater eller til kumulation af ydelser af
samme art for samme periode.”

Generelt tilsidesaettes sammenlaegningsprincippet ift. Artikel 5 FO 883/2004.

Tilkendelsen af tidlig pension burde fglge de samme regler som tilkendelse af folkepension
eller fagrtidspension i form af en brgkpension. En udenlandsk pension bliver kun tilkendt for
forsikringsperioder i udbetalingslandet og ikke for hele erhvervslivet. Maske hjaelper en anden
fortolkning af reglen. Betingelsen for den udenlandske pension kunne specificeres til, at den
genspejler hele erhvervslivet, for at fgre til tab af retten til tidlig pension.

P3 forhand tak.
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Correspondence with Udbetaling Danmark in translated to English:

Dear [name],

I am now responding to your email of 13 October 2025 regarding the issue that cross-border workers or
former cross-border workers receive rejections of their applications for Early Retirement Pension on the
grounds that such pension cannot be granted when the applicant receives a social pension from abroad.
It is correct that Section 26 s(8) of the Danish Pensions Act establishes that a person cannot transition
to Early Retirement Pension if they have been granted disability pension or senior pension. The same
applies if the person is entitled to a social pension payable under the legislation of another EU/EEA
Member State or a pension payable under the legislation of Switzerland, the United Kingdom, or another
country.

The rule is based on the reasoning that the requirement of labour market attachment, which must be
fulfilled when transitioning to Early Retirement Pension, cannot be met, since under the Pensions Act a
person is considered a pensioner once they have been granted a social pension, whether from Denmark
or from abroad.

| understand your inquiry to suggest that you consider Section 26 s(8) of the Pensions Act to be contrary
to EU law. In this regard, | can inform you that STAR and the Ministry of Employment are responsible
for preparing legislative amendments for submission to Parliament. The role of Udbetaling Danmark is
to administer the adopted rules in the Pensions Act.

Below, | have included extracts from the preparatory works for the bill introducing the right to Early
Retirement Pension (Act No. 2202 of 29 December 2020 amending the Act on Social Pensions and
various other acts), where an assessment was made of whether the rule complies with EU law:

“7. Relationship with EU law
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It is assessed that the new right to Early Retirement Pension introduced by this bill constitutes an old-
age benefit as defined in Regulation (EC) No 883/2004 on the coordination of social security systems
in the EU/EEA and Switzerland.

The primary objective of the coordination rules is to ensure that individuals do not lose rights when
moving across borders. This is ensured in particular through the aggregation of insurance periods
completed in Member States, the export of benefits to persons residing in another Member State, and
equal treatment in the application of Member States’ legislation.

The Regulation does not contain provisions harmonising the social security legislation of the Member
States. Each Member State is responsible for determining the content of its social security schemes,
including the conditions for entitlement to benefits.

The pension rules in the Regulation are based on accrual principles for entitlement to pension. The
Regulation does not lay down rules on how such accrual must be structured.

It is therefore assessed that the bill complies with the Regulation, as the rules on equal treatment,
exportability, and aggregation are safeguarded.

The hill includes a requirement of prior labour market attachment before transitioning to Early Retirement
Pension.

For EU/EEA citizens, equivalent insurance schemes and periods completed in other EU/EEA countries
must be recognised, as follows from Article 5 of Regulation (EC) No 883/2004. An EU/EEA citizen
residing in another EU/EEA country immediately prior to the Early Retirement Pension period will meet
the requirement if they are employed and/or socially insured, or if they receive unemployment benefits
or sickness benefits under the social security system.

However, where an EU/EEA citizen receives a social pension (old-age pension, disability pension,
senior pension or equivalent) from one or more EU/EEA countries, this will be regarded as a retirement
scheme, and the person will therefore no longer have an attachment to the labour market from the time
they receive such pension. It should be noted that there is often no requirement to be available to the
labour market in order to receive a social pension. The fact that it may be possible to work alongside a
social pension does not lead to a different assessment, as this is not a condition for receiving the benefit.
On this basis, it is assessed that the proposal is consistent with the fundamental EU law principle of free
movement.”

I hope that the above provides a sufficient response to your inquiry. If you have further questions
regarding the compatibility of Section 26 s(8) of the Pensions Act with EU law, | recommend that you
contact STAR or the Ministry of Employment.

Kind regards,

ATP - Kongens Veenge 8 - 3400 Hillerad
Telefon 70 11 12 13 - www.borger.dk - www.virk.dk - CVR-nr. 43405810
Falg ATP koncernen pa Facebook - LinkedIn

For information om, hvordan ATP Koncernen behandler dine personoplysninger, se atp.dk/behandling-af-personoplysninger

Oplysningerne i denne e-mail kan veere fortrolige og er udelukkende beregnet til brug for de oven for angivne personer eller vicksomheder. Vi gar
opmaerksom pa, at udbredelse, omdeling eller kopiering af oplysningerne efter omsteendighederne er forbudt. Hvis du har modtaget denne e-mail

ved en fejltagelse, bedes du meddele det til afsenderen og derefter slette den. P& forhand tak.

Pas altid pa links i mails. Tast hiemmesidens adresse i adressefeltet p& browseren eller brug bogmeerker. Husk, at hverken banker eller offentlige

myndigheder vil sende en mail med et link direkte til en log ind-side, hvor du logger ind med MitID
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From:
Send: 23. oktober 2025 14:42

Topic: SV: efterlevelsespension til tyske efterladte
Thank you for your email.
We are currently reviewing the matter and will revert as soon as possible.

Kind regards,

atp=

ATP - Kongens Veenge 8 - 3400 Hillerad
Telefon 70 11 12 13 - www.borger.dk - www.virk.dk - CVR-nr. 43405810
Falg ATP koncernen pa Facebook - Linkedin

For information om, hvordan ATP Koncernen behandler dine personoplysninger, se atp.dk/behandling-af-personoplysninger

Oplysningerne i denne e-mail kan veere fortrolige og er udelukkende beregnet til brug for de oven for angivne personer eller virksomheder. Vi gar
opmaerksom pa, at udbredelse, omdeling eller kopiering af oplysningerne efter omsteendighederne er forbudt. Hvis du har modtaget denne e-mail
ved en fejltagelse, bedes du meddele det til afsenderen og derefter slette den. P& forh&nd tak.

Pas altid p& links i mails. Tast hiemmesidens adresse i adressefeltet p& browseren eller brug bogmaerker. Husk, at hverken banker eller offentlige
myndigheder vil sende en mail med et link direkte til en log ind-side, hvor du logger ind med MitID.

From:
Send: 13. oktober 2025 12:57

Dear [name],

We have once again encountered a situation where we fail to see the rationale behind the
handling of cases in which a worker has accrued Danish rights but cannot receive the benefits.
Could you please look into the matter and provide feedback?

Early Retirement Pension is not granted where there is entitlement to a foreign pension.
Cross-border workers or former cross-border workers receive rejections of applications for
Early Retirement Pension on the grounds that it cannot be granted when the applicant receives
a social pension from abroad.

The legal basis is Section 26 s(8) of the Danish Act on Social Pensions (Consolidated Act No.
1123 of 21 October 2024):

“A person who, prior to transitioning to early retirement pension, has been granted disability
pension ... or has been granted senior pension under the Act on Social Pensions shall not be
considered to fulfil the requirement of labour market attachment. The same applies where the
person is entitled to a social pension payable under the legislation of another EU/EEA Member
State or a pension payable under the legislation of Switzerland, the United Kingdom or another
country.”

This provision means that Early Retirement Pension cannot be granted if the applicant is
entitled to old-age pension, disability pension, senior pension, or any other social pension from
the mentioned countries.

20


http://www.borger.dk/
http://www.virk.dk/
https://www.facebook.com/atpkoncernen
https://www.linkedin.com/company/atp
https://www.atp.dk/behandling-af-personoplysninger

This rule only affects individuals who have exercised their right to free movement of workers.
A person who receives Danish pension solely under Danish rules has no reason to apply for
Early Retirement Pension.

The following example may occur:

An individual has worked 45 years in Denmark and 3 years in Germany and is granted a
German pension for those 3 years. In Denmark, the individual is denied Early Retirement
Pension, despite fulfilling all conditions, due to the German pension and the aggregation of
periods.

This approach disregards the principle of pro rata temporis pensions under Regulation (EC) No
883/2004. Moreover, aggregation of periods and equal treatment should not lead to a loss of
rights.

In particular, Recital 12 of Regulation (EC) No 883/2004 should be noted:
“In the light of the principle of proportionality, care must be taken to ensure that the principle
of equal treatment of facts or events does not lead to objectively unjustified results or to the
overlapping of benefits of the same kind for the same period.”

More generally, the aggregation principle under Article 5 of Regulation (EC) No 883/2004 is
not respected.

The granting of Early Retirement Pension should follow the same principles as the granting of
old-age or disability pension, in the form of a pro rata pension. A foreign pension is only
granted for insurance periods completed in the State of payment and not for the entire working
life. A different interpretation of the rule might help. The condition relating to foreign pensions
could be specified to require that the pension reflects the entire working life in order to result
in loss of entitlement to Early Retirement Pension.

Thank you in advance.

Region Sgnderjylland - Schleswig
Regionskontor & Infocenter
Lyren 1, 6330 Padborg, Danmark
Tel.: +4574 67 0501

Fax: +4574 67 05 21
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